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SECTION A : BACKGROUND

1. BACKGROUND 

The application area used to be Knysna Erven 7435 &
that the previous owner of Erf 7436 constructed the dwelling house on the property in such 
as way that a portion of the dwelling encroached through the prescribed 8m height 
restriction.  The previous owner of Erf 7436 
restriction.  During 1993, the Knysna Municipality resolved to refuse the departure 
application.  The then owner appealed the decision to the Administrator and the Cape 
Provincial Administration then resolved to 
determine a suitable contravention levy.  The Council then determined a contravention levy 
of R25,000.00 during September 1994.  The Council then resolved during December 1996 
that the contravention levy be adj
confirmed and the building legalised. 

The owner then decided to replace the existing balustrade on the dwelling on Erf 18265 
(previously 7436) and he also erected a covered pergola on the top storey of t
The owner was then informed by the Knysna Municipality during October 2010 that he 
should stop building work and submit as
relaxations to obtain approval for the as

An application for a height relaxation was submitted on the then Knysna Erf 16319.  The 
application was refused and the applicant appealed.  The appeal was dismissed by the 
appeal authority.  The applicant then acquired access to the Provincial records in terms of 
the provisions of the Access to Information Act.  When the Provincial records were inspected 
it appeared that the decision making authority dismissed the appeal on incorrect basis.  The 
applicant seeked legal advice and the opinion provided by the applicant
that there were indeed sufficient grounds to take the decision on judicial review in terms of 
the Promotion of Administrative Justice Act, 2000, Act 3 of 2000.

Since the decision on the previous departure application on Knysna Erf 16319,
information pertaining to factors that could determine the outcome of a departure application 
aroused and the applicant decided to rather submit a new application for a height relaxation 
to legalise the existing balustrade and covered lean
application is made without prejudice to the applicant’s contention that the previous 
application was refused on the basis of irrelevant factors that were taken into consideration, 
and is submitted only in an endeavour, if possible, t

2. THE APPLICATION 

Marike Vreken Urban and Environmental Planners has been appointed by
(Pty)Ltd, to prepare and submit the required application documentation 
A: Power of Attorney and Company Resolution
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BACKGROUND 

The application area used to be Knysna Erven 7435 & 7436.  During 1994 it was determined 
that the previous owner of Erf 7436 constructed the dwelling house on the property in such 
as way that a portion of the dwelling encroached through the prescribed 8m height 
restriction.  The previous owner of Erf 7436 applied for a departure to allow the height 
restriction.  During 1993, the Knysna Municipality resolved to refuse the departure 
application.  The then owner appealed the decision to the Administrator and the Cape 
Provincial Administration then resolved to uphold the appeal and that the Council should 
determine a suitable contravention levy.  The Council then determined a contravention levy 
of R25,000.00 during September 1994.  The Council then resolved during December 1996 
that the contravention levy be adjusted to R5,000.00.  The encroachment was therefore 
confirmed and the building legalised.  

The owner then decided to replace the existing balustrade on the dwelling on Erf 18265 
(previously 7436) and he also erected a covered pergola on the top storey of t
The owner was then informed by the Knysna Municipality during October 2010 that he 
should stop building work and submit as-built plans and also apply for the necessary 
relaxations to obtain approval for the as-built building plans. 

tion for a height relaxation was submitted on the then Knysna Erf 16319.  The 
application was refused and the applicant appealed.  The appeal was dismissed by the 
appeal authority.  The applicant then acquired access to the Provincial records in terms of 
he provisions of the Access to Information Act.  When the Provincial records were inspected 

it appeared that the decision making authority dismissed the appeal on incorrect basis.  The 
applicant seeked legal advice and the opinion provided by the applicant’s lawyer revealed 
that there were indeed sufficient grounds to take the decision on judicial review in terms of 
the Promotion of Administrative Justice Act, 2000, Act 3 of 2000. 

Since the decision on the previous departure application on Knysna Erf 16319,
information pertaining to factors that could determine the outcome of a departure application 
aroused and the applicant decided to rather submit a new application for a height relaxation 
to legalise the existing balustrade and covered lean-to roof on Knysna Erf 18265. The 
application is made without prejudice to the applicant’s contention that the previous 
application was refused on the basis of irrelevant factors that were taken into consideration, 
and is submitted only in an endeavour, if possible, to avoid litigation 

Marike Vreken Urban and Environmental Planners has been appointed by Berkel Africa 
prepare and submit the required application documentation (refer to

Company Resolution ANNEXURE B: Application Form) for:
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7436.  During 1994 it was determined 
that the previous owner of Erf 7436 constructed the dwelling house on the property in such 
as way that a portion of the dwelling encroached through the prescribed 8m height 

applied for a departure to allow the height 
restriction.  During 1993, the Knysna Municipality resolved to refuse the departure 
application.  The then owner appealed the decision to the Administrator and the Cape 

uphold the appeal and that the Council should 
determine a suitable contravention levy.  The Council then determined a contravention levy 
of R25,000.00 during September 1994.  The Council then resolved during December 1996 

usted to R5,000.00.  The encroachment was therefore 

The owner then decided to replace the existing balustrade on the dwelling on Erf 18265 
(previously 7436) and he also erected a covered pergola on the top storey of the building.  
The owner was then informed by the Knysna Municipality during October 2010 that he 

built plans and also apply for the necessary 

tion for a height relaxation was submitted on the then Knysna Erf 16319.  The 
application was refused and the applicant appealed.  The appeal was dismissed by the 
appeal authority.  The applicant then acquired access to the Provincial records in terms of 
he provisions of the Access to Information Act.  When the Provincial records were inspected 

it appeared that the decision making authority dismissed the appeal on incorrect basis.  The 
’s lawyer revealed 

that there were indeed sufficient grounds to take the decision on judicial review in terms of 

Since the decision on the previous departure application on Knysna Erf 16319, new 
information pertaining to factors that could determine the outcome of a departure application 
aroused and the applicant decided to rather submit a new application for a height relaxation 

Knysna Erf 18265. The 
application is made without prejudice to the applicant’s contention that the previous 
application was refused on the basis of irrelevant factors that were taken into consideration, 

Berkel Africa 
to ANNEXURE 

) for: 
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• Departure from Knysna Zoning Scheme 
the applicable height restriction from 8,0m to 8,60m to allow the leanto roof and 
ballustrade on the western side of the top storey of the dwelling, 
15 of the Land Use Planning Ordinance, 1985 (Ordinance 15 of

3. PROPERTY DESCRIPTION SIZE AND OWNERSHIP

A copy of the Title Deed for Erf 
ANNEXURE C.A copy of the applicable 
not found. 

Erf Number 18265

Title Deed Number T28440

Property Owner Berkel
Registration Number 2002/013575/07

Property Description Erf 
and Division of Knysna, Province Western Cape

Property Size 952

Title Deed Restrictions The title deed does not contain any restrictive conditions that 
could prevent the proposed departure

Servitudes There are no servitudes registered over the property

Bonds There are no bonds registered on the 

 

SECTION B : DEVELOPMENT PROPOSAL

4. DEVELOPMENT SPECIFICATIONS
(Refer to Plan 2:Architectural Plan

4.1. Lean-to Roof 
 

As mentioned in Paragraph 1, the new owners of Erf 
top storey of Knysna Erf 18265.  The main reason for the construction of the lean
was to provide shelter against the element for the bedrooms on the top storey as these 
bedrooms face the Knysna lagoon that is located on the western side of the property.  These 
bedrooms receive hot western sun in the afternoons and the wet, windy rai
during winter. 

Unknown to the owner, the existing approved dwelling was already over the 8m height 
restriction, the lean-to roof was erected just above the doorway of the sliding door opening 
onto the roof.  The result being that the lean
height restriction.  It is not possible to lower the lean to roof to 8m, because then the lean
roof would be in the doorway, restricting access through the sliding door.  It is therefore not 
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eparture from Knysna Zoning Scheme Regulations (1992) to allow the relaxation of 
the applicable height restriction from 8,0m to 8,60m to allow the leanto roof and 
ballustrade on the western side of the top storey of the dwelling, in terms of Section 

of the Land Use Planning Ordinance, 1985 (Ordinance 15 of 1985). 

SIZE AND OWNERSHIP 

A copy of the Title Deed for Erf 18265 which outlines the information below is contained in
A copy of the applicable S.G. Diagram is attached in Error! Reference source 

18265 

28440/2012 

Berkel Africa (Proprietary)Limited 
Registration Number 2002/013575/07 
Erf 18265 (a Portion of Erf 13913) Knysna, in the Municipality 
and Division of Knysna, Province Western Cape 
952m2 (Nine Hundred and FiftyTwo Square Metres)

The title deed does not contain any restrictive conditions that 
could prevent the proposed departure 
There are no servitudes registered over the property

There are no bonds registered on the property 

DEVELOPMENT PROPOSAL 

ATIONS 
Plan) 

, the new owners of Erf 18265constructed a lean-to roof on the 
top storey of Knysna Erf 18265.  The main reason for the construction of the lean
was to provide shelter against the element for the bedrooms on the top storey as these 
bedrooms face the Knysna lagoon that is located on the western side of the property.  These 
bedrooms receive hot western sun in the afternoons and the wet, windy rain conditions 

Unknown to the owner, the existing approved dwelling was already over the 8m height 
to roof was erected just above the doorway of the sliding door opening 

onto the roof.  The result being that the lean-to roof was now also encroaching over the 
height restriction.  It is not possible to lower the lean to roof to 8m, because then the lean

restricting access through the sliding door.  It is therefore not 
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to allow the relaxation of 
the applicable height restriction from 8,0m to 8,60m to allow the leanto roof and 

in terms of Section 

which outlines the information below is contained in 
Error! Reference source 

in the Municipality 

Square Metres) 

The title deed does not contain any restrictive conditions that 

There are no servitudes registered over the property 

to roof on the 
top storey of Knysna Erf 18265.  The main reason for the construction of the lean-to roof 
was to provide shelter against the element for the bedrooms on the top storey as these 
bedrooms face the Knysna lagoon that is located on the western side of the property.  These 

n conditions 

Unknown to the owner, the existing approved dwelling was already over the 8m height 
to roof was erected just above the doorway of the sliding door opening 

oof was now also encroaching over the 
height restriction.  It is not possible to lower the lean to roof to 8m, because then the lean-to 

restricting access through the sliding door.  It is therefore not 
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possible to lower the lean-to roof, since a normal person will not be able to stand up straight 
underneath the lean-to roof. 

In order to mitigate against any potential visual impact, the owners agreed to replace the 
lean-to roof above the doorway with a foldable canopy.  However,
to roof is required to ensure privacy and security for the owners of Erf 18265.

Figure 1 below shows the portion of the lean
and the portion of the existing lean

FIGURE 1: P

4.2. Balustrade 
 

Previously, the approved building plans for Erf 18265 indicated unsightly concrete balustrade.  
In order to mitigate against visual impact of the unsightly concrete balustrade, the owners 
replaced the concrete balustrade with aluminium balustrade that is considerably less visually 
intrusive than the previous concrete balustrade.

The new aluminium balustrade was slightly
balustrade also exceeds the prescribed 8m height restriction.

Figure 2 below shows the western elevation of the building on Erf 18265 as depicted on the 
approved building plan of 1992.  The 
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to roof, since a normal person will not be able to stand up straight 

In order to mitigate against any potential visual impact, the owners agreed to replace the 
to roof above the doorway with a foldable canopy.  However, the remainder of the land 

to roof is required to ensure privacy and security for the owners of Erf 18265. 

Figure 1 below shows the portion of the lean-to roof that exceeds the 8m height restriction 
and the portion of the existing lean-to roof that will be removed. 

PORTION OF LEAN-TO ROOF TO BE REMOVED 
 

Previously, the approved building plans for Erf 18265 indicated unsightly concrete balustrade.  
against visual impact of the unsightly concrete balustrade, the owners 

replaced the concrete balustrade with aluminium balustrade that is considerably less visually 
intrusive than the previous concrete balustrade. 

The new aluminium balustrade was slightly higher than the concrete balustrade, hence the 
balustrade also exceeds the prescribed 8m height restriction. 

below shows the western elevation of the building on Erf 18265 as depicted on the 
approved building plan of 1992.  The elevation clearly shows the unsightly balustrade.
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to roof, since a normal person will not be able to stand up straight 

In order to mitigate against any potential visual impact, the owners agreed to replace the 
the remainder of the land 

to roof that exceeds the 8m height restriction 

 

Previously, the approved building plans for Erf 18265 indicated unsightly concrete balustrade.  
against visual impact of the unsightly concrete balustrade, the owners 

replaced the concrete balustrade with aluminium balustrade that is considerably less visually 

higher than the concrete balustrade, hence the 

below shows the western elevation of the building on Erf 18265 as depicted on the 
shows the unsightly balustrade. 
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FIGURE 2: WESTERN ELEVATION OF 

 

5. SERVICES INFRASTRUCTURE

Given the fact that the application area is located within the existing urban fabric, 
connections and infrastructure capacities are available for the provision of services to the 
dwelling.  The slightly high balustrade and the lean
services requirements.  

 

SECTION C : CONTEXTUAL INFORMANT

6. LOCALITY 
(Plan 1: Locality Plan) 

Knysna Erf 18265 is located at 
Eagles way is a cul-de-sac street that connects with Coney Glen Road and Benn Street.

7. CURRENT LAND USE AND ZONING

7.1. Land Use 

The property is currently used for single residential purposes
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LEVATION OF BUILDING AS SHOWN ON APPROVED BUILDING PLAN 

URE 

Given the fact that the application area is located within the existing urban fabric, 
connections and infrastructure capacities are available for the provision of services to the 

The slightly high balustrade and the lean-to roof will not result in any additional 

CONTEXTUAL INFORMANTS 

is located at 7 Eagles Way, in The Heads neighbourhood in Knysna.  
sac street that connects with Coney Glen Road and Benn Street.

ZONING 

The property is currently used for single residential purposes. 
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Given the fact that the application area is located within the existing urban fabric, sufficient 
connections and infrastructure capacities are available for the provision of services to the 

to roof will not result in any additional 

7 Eagles Way, in The Heads neighbourhood in Knysna.  
sac street that connects with Coney Glen Road and Benn Street. 
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7.2. Zoning 

Erf 18265 is currently zoned “Single Residential” in terms of the Knysna Zo
Scheme Regulations (1992).

8. CHARACTER OF THE AREA 

The application area is situated in an area that is used for predominantly low density, single 
residential dwellings.  

FIGURE 3
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is currently zoned “Single Residential” in terms of the Knysna Zo
Scheme Regulations (1992). 

The application area is situated in an area that is used for predominantly low density, single 

3: MULTI LEVEL BUILDINGS IN THE HEADS 
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is currently zoned “Single Residential” in terms of the Knysna Zoning 

The application area is situated in an area that is used for predominantly low density, single 
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Given the steep slopes in the Heads, the dwellings in the Heads Neighbourhood is 
characterised by multi storey dwellings.During 2012 a survey was conducted to the number 
of multi-storey buildings in the Heads.  

It should be noted that the southern abutting property (Erf 7437) received approval for an 
encroachment of more than 300mm over the prescribed height restriction during 2000.  
is a clear indication that encroachments over 
steep slopes in the Heads. 

FIGURE 4: VARIOUS MULTI STOREY 

9. SITE CHARACTERISTICS 

Erf 18265 consists of a large, two storey dwelling hou
property slopes steeply in a western direction.  The property is transformed and the 
vegetation consists of normal manicured gardens.  No indigenous forests exist on the 
property. 

 

18265 

  PAGE 

Given the steep slopes in the Heads, the dwellings in the Heads Neighbourhood is 
characterised by multi storey dwellings.During 2012 a survey was conducted to the number 

buildings in the Heads.   

It should be noted that the southern abutting property (Erf 7437) received approval for an 
encroachment of more than 300mm over the prescribed height restriction during 2000.  
is a clear indication that encroachments over the height restriction are common on these 

TOREY DWELLINGS IN CLOSE PROXIMITY TO THE APPLICATION AREA 

Erf 18265 consists of a large, two storey dwelling house and associated outbuildings.  The 
property slopes steeply in a western direction.  The property is transformed and the 
vegetation consists of normal manicured gardens.  No indigenous forests exist on the 

PAGE 8 OF 12 

Given the steep slopes in the Heads, the dwellings in the Heads Neighbourhood is 
characterised by multi storey dwellings.During 2012 a survey was conducted to the number 

It should be noted that the southern abutting property (Erf 7437) received approval for an 
encroachment of more than 300mm over the prescribed height restriction during 2000.  This 

the height restriction are common on these 
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property slopes steeply in a western direction.  The property is transformed and the 
vegetation consists of normal manicured gardens.  No indigenous forests exist on the 
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FIGURE 5: EXISTING DWELLING ON ERF 18265 AS SEEN FROM 

EAGLES WAY 

 

 

SECTION D : MOTIVATION

According to Section 36 of the Land Use Planning Ordinance, an application 
refused on the basis of: 

§ A lack of desirability; 
§ Consistency with spatial planning policy;
§ Effect on existing rights concerned.

The desirability criteria that have to be considered include:

(i) Character of the Area;

(ii) Locality and accessibility;

(iii) Impact on Services; 

(iv) Safety and Welfare of the members of the community concerned

(v) Preservation of the natural environment

(vi) Preservation of the developed environment

(vii) Effect on existing rights concerned, with the exception of any alleged right to 
protection against trade competition

The following aspects have to be considered when this application is assessed:

10. CONSISTENCY WITH THE SURROUNDING AREA

As described in Par 8, the surrounding area is very steep and the area is characterised by 
various multi storey dwellings.  The height encroachments are on the lower side of the slope 
and almost invisible to surrounding properties.
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AS SEEN FROM FIGURE 6: EXISTING BALCONY WITH NEW COVERED 

ROOF ON DWELLING ON ERF 18265

MOTIVATION 

According to Section 36 of the Land Use Planning Ordinance, an application can solely be 

Consistency with spatial planning policy; 
Effect on existing rights concerned. 

The desirability criteria that have to be considered include: 

Character of the Area; 

Locality and accessibility; 

elfare of the members of the community concerned. 

reservation of the natural environment; 

reservation of the developed environment; 

Effect on existing rights concerned, with the exception of any alleged right to 
against trade competition 

The following aspects have to be considered when this application is assessed: 

SURROUNDING AREA 

As described in Par 8, the surrounding area is very steep and the area is characterised by 
dwellings.  The height encroachments are on the lower side of the slope 

and almost invisible to surrounding properties. 
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can solely be 

Effect on existing rights concerned, with the exception of any alleged right to 

As described in Par 8, the surrounding area is very steep and the area is characterised by 
dwellings.  The height encroachments are on the lower side of the slope 
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There are however various precedents of three and more storey dwellings in the Heads.  
Also, the appearance of the buildings from street
The figures below show some precedents of multi storey buildings in the Heads.  The 
proposal is therefore clearly consistent with the existing character of the area.

11. LOCALITY AND ACCESSIBILITY

The proposed height encroachments have no impact whatsoever on the accessibility of the 
site or the area. 

12. IMPACT ON SERVICES 

The proposal will have no impact on bulk services provision whatsoever.

13. SAFETY AND WELFARE OF THE MEMBER

The proposal will not have any impact whatsoever on the safety and welfare on the 
members of the community. 

14. PRESERVATION OF THE NATURAL ENVIRONMENT

The proposal will not have any impact whatsoever on the natural environment.

15. PRESERVATION OF THE BUILT ENVIRONMENT

The proposal will not have any impact whatsoever on the built environment.

16. EFFECT ON EXISTING RIGHTS

The proposal will not have any impact whatsoever on any existing land use rights in the 
area. 

Various case law over the past few years have
However, the proposed height encroachments are barely visible from surrounding properties.

The increased height has no significant impact on the views of any surrounding properties.

The applicant was allowed to take pictures of the owner of Erf 2936’s impeded view from the 
floor level of the top storey of this dwelling.  Figure 
8) that was taken from the particular point where the photos were taken.  The GPS indicates 
a height of 109m above MSL at this point.
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There are however various precedents of three and more storey dwellings in the Heads.  
Also, the appearance of the buildings from street level is that of a single residential dwelling.  
The figures below show some precedents of multi storey buildings in the Heads.  The 
proposal is therefore clearly consistent with the existing character of the area. 

BILITY 

height encroachments have no impact whatsoever on the accessibility of the 

The proposal will have no impact on bulk services provision whatsoever. 

ELFARE OF THE MEMBERS OF THE COMMUNITY CONCERNED

l will not have any impact whatsoever on the safety and welfare on the 

ATURAL ENVIRONMENT 

The proposal will not have any impact whatsoever on the natural environment. 

UILT ENVIRONMENT 

proposal will not have any impact whatsoever on the built environment. 

GHTS 

The proposal will not have any impact whatsoever on any existing land use rights in the 

Various case law over the past few years have confirmed that a “view” is not a right.  
However, the proposed height encroachments are barely visible from surrounding properties.

The increased height has no significant impact on the views of any surrounding properties.

The applicant was allowed to take pictures of the owner of Erf 2936’s impeded view from the 
floor level of the top storey of this dwelling.  Figure 7 below shows the GPS point (Point No 
8) that was taken from the particular point where the photos were taken.  The GPS indicates 

f 109m above MSL at this point. 
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There are however various precedents of three and more storey dwellings in the Heads.  
level is that of a single residential dwelling.  

The figures below show some precedents of multi storey buildings in the Heads.  The 

height encroachments have no impact whatsoever on the accessibility of the 

ONCERNED 

l will not have any impact whatsoever on the safety and welfare on the 

The proposal will not have any impact whatsoever on any existing land use rights in the 

confirmed that a “view” is not a right.  
However, the proposed height encroachments are barely visible from surrounding properties. 

The increased height has no significant impact on the views of any surrounding properties. 

e pictures of the owner of Erf 2936’s impeded view from the 
below shows the GPS point (Point No 

8) that was taken from the particular point where the photos were taken.  The GPS indicates 



PROPOSED DEPARTURE KNYSNA ERF 18265

MAY 2013 

FIGURE 7: GPS
 

Figure 8 below shows the views from Erf 2936 overlooking Erf 18265: 
clear that the balustrade is not visible at all and 
is visible.  Although the roof is visible, it has no impact whatsoever on Erf 2936’s lagoon 
view. 

FIGURE 8: DWELLING ON 
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GPS POINTS FROM NEIGHBOURING PROPERTIES 

Figure 8 below shows the views from Erf 2936 overlooking Erf 18265: - from this picture it is 
clear that the balustrade is not visible at all and that a very small portion of the lean
is visible.  Although the roof is visible, it has no impact whatsoever on Erf 2936’s lagoon 

WELLING ON ERF 16319 AS SEEN FROM ERF 2936 
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from this picture it is 
that a very small portion of the lean-to roof 
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It is therefore clear that the proposed height restriction has no impact on any existing 
property rights. 

17. CONSISTENCY WITH SPATIAL POLICY DIRECTIV

This rezoning application is consistent with the approved spatial policy frameworks 
to the area.   

18. CONCLUSION 

In light of this motivation, and the information contained within the 
clear that the application for: 

• Departure from Knysna Zoning Scheme 
the applicable height restriction from 8,0m to 8,60m to allow th
ballustrade on the western side of the top storey of the dwelling,  
15 of the Land Use Planning Ordinance, 1985 (Ordinance 15 of 1985)

is desirable and it is therefore recommended that the application be supported by the 
relevant authorities and approved by Council.
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proposed height restriction has no impact on any existing 

TIAL POLICY DIRECTIVES 

This rezoning application is consistent with the approved spatial policy frameworks 

motivation, and the information contained within the foregoing 

eparture from Knysna Zoning Scheme Regulations (1992) to allow the relaxation of 
the applicable height restriction from 8,0m to 8,60m to allow the leanto roof and 
ballustrade on the western side of the top storey of the dwelling,  in terms of Section 

of the Land Use Planning Ordinance, 1985 (Ordinance 15 of 1985). 

desirable and it is therefore recommended that the application be supported by the 
relevant authorities and approved by Council. 

Marike Vreken Urban and Environmental Planners
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